OFFICE OF THE ATTORNEY GENERAL OF TEXAS A
AUSTIN Cr \ 4

GeraLD C. MANN

ATTORNEY GENERAL % (}})/ J m ”. 1'3.
Honoradble Charles 5. Melillan

County Attormey
San Augustine, Texas

Dear Sir

We are letter of dNay 6,
1939, wharein in response %o
the following

of material to
rosd sonstrue-

fels 7048, Vernoa's
ivil Statutes?? |

tIf Article 7049 18 a Y-
upoa such nethod of pay-

o9 the sald artisle apply to
paynent of taxes that are levied
or Article 6790, where the levy is
meade under a 4ifferent echapter?!

*3, 'Is an sgresment betwien the
seller of this material to She eounty,
valid, where the County Judge, the Com-
missionsrs®' Court, and the Tax Collee-
tor of this oounty agree to aocsept the
seript issued to the ssller of this ma-
terial ia payment of taxes &ue the county
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for the General Road and Bridge Tax,
and the Speeiel Road and Bridge Tax
for the yolitical suwbdivision where
the land is situste?*'” \

Aessompanyiag your request is a letter from Juige
R. N. Btripling, sddressed to you, from whieh At appesars
that the seript eoncernsd in your questioa is that fssued
in paymsnt for road buildimg mashinery sasd gasolines used
in roced duildisg work.

Artiocles 6790 and 6793, Revised Civil Statutes,
maks provisions for the ocslling of eleetions to detemmine
whether road taxes mot to exesed fifteen eents (15¢) on
the one hundred 4cllars' worth of property shall de levied
in counties or politicsl subdivisions or &efined distriocts
of sounties. There is Do statute suthorizing the use of
soript of any kind in the paymeat of taxes levied under
the provisions of these artisles. Artiele 7048, R.C.8.
emong other things, provides for the levy of a tax of rit-
toen cents (15¢) on the one hundred dollars' valuatioa
;0{11'0“. and bud“'o Artiole m.' R.G.S.. Yeads as

ollows:

*The tazes laovied By this ehap-
$er sre payable in surreasy or eeia
of the United States; provided, that
persons holding sorip issued to tham
for servioces rendered the OOURtY may
Pay thelr county ad vaslorem taxses in
sueh serip(t).”

Since the soript, with vhiek we are soncerned
in this opinion, wes not issusd for services rendered the
county, said Articls, 7049, furnishes no sathority for the
use of the seme in the payment of any taxes.

Artiecle 2122, R.C.8,., provides rfor the umse of
soexript 1ssued for jury service to be used in the payment
of county taxes. In Chapter 3, Title 185, being Artisles
1037 end 1060, Code of Criminsl Prosedure, we find author-
ity for the use of seript issued to gread "uors. striot
Jurors, oountg Jurors, justiee court jurord aad soript is-
susd to the sheriff or to msrohants for food and lod
of jurors, snd for medical hills end fumersl expenses ¢
prisoners sand to justioces of the pesse for trianl fees ead
inquest fees to be used in the paymeat of couaty taxes,
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Nowhere im the statutes, however, is fouand any

suthority for the uss of the seript to whieh you refer
in the payment of asny eharaster of taxes.

*The gsneral rule is that the Sax
solleesor must aseept mODeYy only unless
the statute pemits him to receive some-
thing different. XMoney is always under-
sto0d ia the tax lews wher ROth olne
is mentioned. Cooley on Taxation, 4%h
Bd., Beotion 1282,

*In R.C.L., Yolume 28, Section 337,
is found the following language!

"'It is well settled that
20 right exists in lew or equity
%0 set off ageinst taxes & dedt
of squal amount due to the tax-
payer from the munioipalisy to
whioh the tax is payadle. Taxes -
are levied to raise money for
specifio purposes, as indicated
Y the appropristions of the cur-
rent year, and a ta:;czor cannot,
by exercising the right of set~
off, divert the taxes to another
purposs, -nnnly tho !Ill.lt of
the dedt dus to

“2o the same effect is the follewing
lenguage from 61 C.J7, 963;

~ ®tThe lLegislature hss power
to preseride the kind of funds
in which taxes shell de payuble,
and may declare that only gold
end silver eoin shall bde receive.
able for this purpose. But in
the adsence of sueh rc-trlotlan.
taxes may be paid in any lawful -
eurrent money, cltho the o0l-
leotor has no au to nocopt
anything else, e-a pesially
allowed by law'®

In the cass of Dallas Joint Stook Lend Bank vs.

Ellis County Levee Improvement Distriet No. S, 83 8,v,
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{2) 287, the improvement distriet sued the Joiat Btoek
Land Bank for delinquent taxes. The lastter attempted
to set off sertainm past due bonds. issued by the im-
provament district and whieh were owned by the dank.
The ocourt held that such set-off eould not be had. ¥We
qQuote fram the opinion as follows: '

"The general rule of law is that
a slaim against the state Or muniel-
pality cannot be set off sgsinst a tax
demand. Cooley on Taxation (84 Ed.)
17. A tax is not a dedt in the usual
and ordinary sense of the wrd., City
of New Orleans vs. Davidason, 30 La.
Ann, 541, 51 Am. Rep. 228; éooloy on
Texation (24 X4.) 18,

®'The general rule, based on
grounds of publie poliey, is well set-
tled that no set-off is admissidle -
against deaands for taxes levied for
general or loocal governmsntal purposes.‘
24 R.C.L., P. 8l17.

"In 87 C.7., at page 381, the rule
is stated es follows: 'Ia em action
for taxes aet-0ff of an indedtedness of
the state or municipality to the tax
dedtor will not de sllowd, the stat-
utes of set-off bBelng oonn{ruod ia the
light of publis poliey as not allowing
the remedy in praceedings for this pure
poas, unless expressly suthorized dy
statute.' Numerous authorities are
cited in support of the text.”

. Your first question is answered in the nega-
tive.

Addressing ourselves to your second questioa,
we beg to advise that it i3 ismmaterisl whether Artiele
7049 1s a restriotion upon the use Of suoh soript in
the payment of taxes levied under Artiocle 8790, since
ia no event san such seript dbe soc used.
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tive.

GRL: )%

APPROVYED:

ATTORNEY GENRRAL OF T

Your third question is enswered iz the nega-

Yours very $ruly
ATTORNXY GENERAL OF TRIAS

3y ea-w-—‘év'-w—-—.

Gleaz R. lewias
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